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THE PUBLISHERS
ASSOCIATION

29B Montague Street
London WC1B 5BH

Tel: +44 (0)207 691 9191
Fax: +44 (0)207 691 9199
mail@publishers.org.uk
http://www.publishers.org.uk

Mr Hayao Kawai, Commissioner for Cultural Affairs
Agency for Cultural Affairs

3-2-2, Kasumigaseki

Chiyoda-ku

Tokyo 100-8959, JAPAN

-18 April 2005
DearMr Kawai

PROPOSED STATUTORY LICENCE IN JAPAN FOR PHARMACEUTICAL
INDUSTRY USE OF COPYRIGHT MATERIALS

The Publishers Association (PA) is the representative body of book and learned
journal publishers in the United Kingdom, including over 200 member companies
who between them represent 80% of UK publishing. A large number of our members
publish scientific, medical and technical (STM) journals and many of them, such as
Nature, the Lancet and the British Medical Journal, are internationally famous and
authoritative. They depend for their survival on sales and subscriptions, not only
within the UK but to countries worldwide, including Japan. A significant proportion
of the sales income these scholarly publishers need derives from sale of individual
copies of articles.

We understand that [your Ministry] is considering a new provision in Japan's
copyright law that would permit any pharmaceutical, medical instrument or other
medical-related commercial industries to make single or multiple photocopies of
journal articles and other copyright works without rightsholders' authorisation, and
supply them to physicians and/or pharmacists when such compliances are mandated
by law. We gather than any such copying, and supply, of these copyright materials
would be sanctioned by Japanese law, whatever the views of the copyright owners
concerned, and regardless of the negative impact this would be bound to have on their
own legitimate business.

We understand there may be additional provisions for any private or commercial
entities to make photocopies of journal articles and other copyright works without
rightsholders' authorisation, whenever such supply of documents is required by law or
regulations or in government formalities, such as patent applications or drugs
administration.



In our view, such provisions would run strongly counter to Japan's international treaty
obligations to protect copyright, in particular the Berne Convention, of which Japan
has been an honoured member since 1899. While the Berne Convention permits
member states to provide exceptions to copyright protection under national law, it
carries (at Article 9(2)) a crucial proviso in the form of a 3-step test, that exceptions
should be restricted to (1) special cases, (2) which do not conflict with normal
exploitation of the work, and (3) which do not unreasonably prejudice the legitimate
interests of the rightsholder. We believe it is very unlikely indeed that the proposed
new provisions in Japan's copyright law would pass this essential test, putting Japan
in breach of its Berne Convention obligations. It is also very likely that Japan would
be in breach of its obligations to protect intellectual property under the World Trade
Organisation's TRIPS Treaty.

We therefore urge the Japanese government to reconsider these proposed provisions,
which would place Japan out of step with its trading partners and other nations, and
which we fear are very likely to damage the essential income of scholarly journal
publishers worldwide.

Yours sincerely

Simon Bell
International Director



UNION INTERNATIONALE DES EDITEURS INTERNATIONAL PUBLISHERS ASSOCIATION
INTERNATIONALE VERLEGER - UNION UNION INTERNACIONAL DE EDITORES

Dr. Hayao KAWAI

Commissioner for Cultural Affairs

Agency for Cultural Affairs

Ministry of Education, Culture, Sports, Science and Technology
2-5-1 Marunouchi

Chiyoda-ku

Tokyo 100-8959

Japan

3 May 2005

Proposed Amendments to Copyright Law of Japan: Introduction of statutory
licences for the reproduction and supply of copyrighted works free of charge -
Concerns of the International Publishing Community

Dear Dr. Kawali,

The International Publishers Association (IPA) is the international federation of trade
associations representing book and journal publishers worldwide. Established in Paris in
1896, it now counts 78 national, regional and specialised publishers associations from
66 countries (including the Japan Book Publishers Association) among its members.
IPA is an accredited non-governmental organisation enjoying observer status to United
Nations organisations, including the World Intellectual Property Organisation. One of
IPA’s main goals is the development and protection of copyright.

IPA has become aware of reform proposals currently discussed in a legislation sub-
committee of the Copyright Council and listed as Item 1-(2)-1 in the Proposed
Copyright Law Amendments available at
http://www.mext.go.jp/b_menu/shingi/bunka/toushin/05012501/002.htm. According to
our information, Japan is inter alia considering introducing the new exceptions to the
exclusive reproduction right conferred by the current Copyright Law of Japan.

The proposed exceptions essentially amount to statutory licences for the reproduction
and supply of journal articles and other copyrighted works by pharmaceutical and other
private industries in discharge of certain information and filing obligations imposed by
law without providing any remuneration for the author or publisher. IPA believes that
such provisions would violate Japan’s obligations under international copyright treaties,
in particular the Berne Convention for the Protection of Artistic and Literary Works and
TRIPS. IPA therefore expresses its serious concerns regarding the legality of the
proposed provisions and urges you to consider reshaping the draft law to comply with
international obligations. We also request that the Copyright Council be advised
accordingly.

3, AVENUE DE MIREMONT

CH - 1206 GENEVA

TEL: 4122346 3018

FAX: 41 22 347 57 17

E-MAIL: SECRETARIAT@IPA-UIE.ORG
WEBSITE: WWW.IPA-UIE.ORG



In particular, IPA believes that as a result of the proposed amendments to the Copyright
Law, Japan will introduce exceptions which no longer fall within the ambit of
Article 9(2) Berne Convention and its equivalent, Article 13 TRIPS. Under these
Treaties, Japan covenanted to “confine limitations and exceptions to exclusive rights to
certain special cases which do not conflict with a normal exploitation of the work and
do not unreasonably prejudice the legitimate interests of the rightsholder” (emphasis
added). Applied to the circumstances, this means the following:

e With regard to the proposed compulsory licence for works to be provided under the
Pharmaceutical Affairs Law, this would cover a broad range of circumstances
often not directly distinguishable from marketing activities, and not only “certain
special cases” (Berne Step 1). Moreover, the compulsory licence would interfere
with the normal exploitation of the work (Berne Step 2) as the supply of works for
information/marketing purposes is an important market for rightsholders, including
publishers; also the document delivery industry is to a large extent based on this.
Given the economic importance of this market, the proposed exception would also
unreasonably prejudice rightsholders (Berne Step 3) as suitable licensing solutions
are already available. IPA believes therefore that a statutory licence cannot be
introduced under these circumstances.

e With regard to the proposed copyright exception for the provision of copyrighted
materials under the Patent Law, IPA voices its concerns against such a compulsory
licence, in particular if it is introduced without providing for the respective
rightsholders’ fair compensation. Indeed, in many other countries, publishers have
put in place special licensing schemes covering information to be provided in
discharge of obligations e.g. arising under national patent laws. As suitable licensing
solutions could easily be established in Japan - and indeed, Japanese publishes are
prepared to do so, the Japanese legislator should refrain from curtailing the
rightsholders’ reproduction right in a way not allowing for a market-based solution.

IPA therefore fully supports the position of the Japan Book Publishers Association with
regard to the proposed legislation reform (see letter of Yu Kanehara dated 10 November
2004 and addressed to Mr Akira Yoshikawa). IPA calls upon the Agency for Cultural
Affairs and the Copyright Council to reconsider the introduction of statutory licences as
planned in the revised Copyright Law. Japan has adhered to the Berne Convention since
1899 and has a century-long tradition of protecting rights in literary works. May we
please urge you to not dilute the otherwise generally excellent protection Japan confers
on rightsholders in the creative industries.
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Should you have any further queries regarding IPA’s position on the proposed
amendment, please do not hesitate to contact Antje Sorensen at IPA’s Secretariat in
Geneva on +41 22 346 3018; sorensen@ipa-uie.org.

Yours sincerely,

Ana Maria Cabanellas
IPA President

Cc:

Rita Hayes, WIPO Deputy Director General, Copyright and Related Rights and Industry
Relations

Hannu Wager, Intellectual Property Division, WTO

Eric Swanson, Chairman, International Association of STM Publishers

Eric Smith, President, International Intellectual Property Alliance

Kunizo Asakura, President, Japan Book Publishers Association

Yu Kanehara, Vice-President, Japan Book Publishers Association
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INTERNATIONAL ASSOCIATION OF SCIENTIFIC, TECHNICAL & MEDICAL PUBLISHERS

The Hague, May 4, 2005

Mr. Hayao Kawai

Commissioner for Cultural Affairs
2-5-1 Marunauchi,

Chiyoda-ku, Tokyo 100-8959
Japan

Re: proposed statutory license for pharmaceutical industry use of copyright materials

Dear Mr Kawai,

The International Assaciation of Scientific, Technical and Medical Publishers CsT™M
includes 79 number of publishers of journals and reference works, based in 26
countries, including Japan. The works of STM publishers are sold widely to academic
and corporate libraries, and the sale of individual copies of articles, including for use
ty the pharmaceutical inductry, is an important source of revenus for schelarly
publishers,

It is our understanding that your organization is contemplating several new
provisions in Japanese copyright law that would permit reproductions to be made of
STM journal articles and other works for various purposes. For example, we
understand that any pharmaceutical, medical instrument or other medical-related
commercial industries would be permitted to make copies of such copyrighted works
without the publishers’ or other rightsholders’ authorization, and without charge or
fee, to supply such copies to physicians and/or pharmacists whenever such supplies
of information are requested by the physicians and/or pharmacists and such
compliances are mandated by the law. We understand that simifar exceptions are
being considered for submissions to government authorities and in connection with
patent applications.

Japan is of course a member of the major international treaties covering intellectual
property, including the Berne Convention for the protection of copyright works. An
integral aspect of the Berne Convention is that only those exceptions to copyright
which meet the "3-step” test (of special cases which do not conflict with the normal
exploitation of copyright works and which do not im pair the rights of the author or
publisher). In our view there is a serious question as to whether such exceptions

can meet this test, and we believe that careful consideration and consultation with
all stake-holders is required.

SRE% BE The Faous  The Natrarsmds  Telerhane




St

INTERNATIONAL ASSQCTATION OF SCIENTIFIC, TECHNICAL & MEDICAL PUBLISHERS

The reprint business as noted is an important source of revenue for medical
publishers and other scholarly publishers, and helps to underwrite and support the
general publishing programs of many important publishing and medical research
organizations, including such S7M members as the British Medical Association and
the American Medical Association. The broad nature of the proposed exception
would appear to cover the customers of the medical publishers who are prepared to

pay and in most countries already pay nominal but important fees for the re-use of
these reprint materials.

STM publishers do not intend or desire to obtain fees for every copy made of their
materials, and we recognize that there are legitimate exceptions and limitations on
copyright. We accept and understand that customers who have purchased or
licensed our material have legitimate needs to use such material for their research
purposes within their own institution. Our view however is that the proposed
exception for the pharmaceutical industry is unnecessary and wasteful, impinges on
a well-established business model involving copyright works, goes well beyond
internal research needs, and would place Japan at risk with respect to its
international treaty obligations.

We will continue to monitor developments in Japan through our Japanese members,
and would welcome the opportunity for further discussion on this important point.

Very truly yours,

\avZ CWO&V

Pieter Bolman,
Chief Executive Officer
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By Post and e-mail

Brussels, November 9™ 2005

PROPOSED STATUTORY LICENSE FOR THE REPRODUCTION AND SUPPLY OF COPYRIGHT WORKS

Dear Mr. Kawai,

The International Federation of Reproduction Rights Organisations (IFRRQ) is an international,
non-governmental organisation which represents 104 organisations in the print media, among which
national Reproduction Rights Organisations (RROs) worldwide, Its members include the Copyright
Agency Limited (CAL) in Australia, the Copyright Licensing Agency in the UK, the Copyright
Clearance Center in the USA and the Japanese Reprographic Rights Center (JRRC). RROs act on
behalf of both authors and publishers of published works whenever the individual exercise of their
rights is impracticable. These organisations provide access to copyright works through licences that
allow the photocopying and certain digital uses of them, and collect and distribute remuneration for
such use to the rightsholders concerned.

IFRRO also represents national authors and publishers associations worldwide. The International
Publishers Association (IPA), the Scientific, Technical and Medical Publishers Assocation (STM),
the European Writers Congress (EWC), the International Federation of Journalists (IFJ), the
Association of American Publishers (AAP), the Authors Guild of America (AC), the Japan Book
Publishers Association (JBPA) and the Japan Academic Association for Copyright Clearance
(JAACC) are but a few of such members of IFRRO.

At its Annual General Meeting (AGM) which took place in Madrid 27 October 2005, the [FRRO
members expressed great concern over the new statutory provisions in the Japanese Copyright law
currently being contemplated by the subcommittee of the Copyright Council. The IFRRO AGM
passed a resolution on the subject-matter which is annexed to this submission.

We understand that the amendments to the Copyright law currently being discussed include
provisions that would allow pharmaceutical, medical instruments or other medical-related

“Phone + 322 55F 08 99 » Fax + 32 2 551 08 95 » E-mail : secretaria@ifrro.be
Bank : ING, Agence Porte Louise, B-1050 Brussels
Bank account n®: BE 28 31 01 3597 77 20 (IBAN}) « BIC code : BBRUBEBB
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commercial industries to make copies without prior consent from the rightsholders, e.g. through a
licence, and without obligation to remunerate the authors and publishers concerned. They further
permit that physicians and/or pharmacists be supplied with copies of copyright works whenever
such supplies of information are requested by the physicians and/or pharmacists and the compliance
is mandated by the law. The proposed provisions would permit extensive reproduction of copyright
works without the prior consent of or payment for the use of the work to the rightsholders.

IFRRO acknowledges that in some cases exceptions from the reproduction rights might be justified,
however, only when they are based on the 3-step test in the Berne Convention. These steps are to be
accumulated and not assessed isolated from each other one by one. IFRRO is concerned that the
amendments that may be proposed to introduce new exceptions in the Japanese legislation may fail
* to meet the 3-step test. In our view, the amendments currently being discussed would prejudice the
interests of authors and publishers and clearly conflict with the normal exploitation of the works
concerned. Moreover, this is reinforced as the use proposed to be covered by exemptions can easily
be licensed by the rightsholders, inter alia via licensing schemes offered by collective management
organisations such as JRRC and JAACC. Bilateral arrangements between RROs in membership of
IFRRO allow RROs to offer and operate a worldwide repertoire of scientific and other printed works.

IFRRO recognises the increasing demand by legitimate users to have access to copyright works both
in analogue and digital formats. To that end, IFRRO and its member organisations work to facilitate
the procedures for acquiring the rights for the use of works. We would respectfully urge that the
Agency for Cultural Affairs and the Japanese Government exercise caution in introducing any new
legislation. The legitimate intellectual property rights of creators and producers must be maintained
in any amendment to the existing legislation. To this end and in order to ensure compliance with the
Berne Convention and the WIPO Treaties, the amendments currently being discussed should be
carefully reconsidered.

IFRRO supports strongly the submissions that have been made by our members JRRC, JAACC and
JBPA. We respectfully urge the Agency for Cultural Affairs and the Japanese Government to ensure
that priority be given to its international copyright obligations in any new legislation and that
adequate protection be provided to copyright holders, and ensure this by not carrying forward the
-amendments under discussion on patent examination and pharmaceutical administration referred to
in this letter.

Yours sincerely

§
Olav Stokkmo
Secretary General
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