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Jorg Reinbothe, Silke von Lewinski, the W1 PO Treaties 1996 The W I PO Copyright
Treaty and the W I PO Performances and Phonograms Treaty Commentary and Legal
Analysis (London, 2002)
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Article 14 WPPT Right of Making Available of Phonograms
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k3
EBU Technical Review & 2005 4 4 A S4E#if
“Will Broadband TV Shape the Future of Broadcasting?”
D DR
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(Jiix) Contrary to the open Internet services which are available to anyone with an
Internet connection, broadband services (including BTV) are available only to a traceable
(e.g. subscr I Ption-based) user base, usually located in a closed geographical area within a
radius of a few kilometers. To this end, it is possible to limit access to broadband services
within a given territory, which would meet the territorial constraints of certain copyright
licenses. While the streaming of copyright material (such as sports events or music) over
the Internet may prove to be difficult or even impossible for legal reasons, broadband
networks generally have much less difficulties with copyright matters, subject to successful
negotiations between rights owners and broadband providers. If there are simultaneous
transmissions of broadcast television by broadband operators, this could be regarded —
from the regulatory point of view — as analogous to cable transmissions, which implies that
broadband operators should be responsible for clearing necessary rights from all rights

holders before they can use any TV channel on their distribution platform.
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(JF30) Depending on the relative commercial success of BTV and DTT services in a local or
national market, it could be interesting to explore possible synergies between BTV and
DTT in terms of complementary coverage, common sets of services and common set-top
boxes. For example, DTT is generally capable of providing several high-quality television
channels over a large area. The number of channels will vary from country to country and
will depend on the spectrum available and the sharing constraints with other services.
Whereas DTT covers the whole territory, reception indoors (within buildings) without
external aerials may require excessive transmit power. In such cases, BTV could help and
provide the same channels (plus any value-added services), so that both television

platforms can be considered complementary.
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6 Broadcasts

(1) In this Part a "broadcast" means an electronic transmission of visual images, sounds or
other information which —

(a) is transmitted for simultaneous reception by members of the public and is capable of
being lawfully received by them, or

(b) is transmitted at a time determined solely by the person making the transmission for
presentation to members of the public, and which is not excepted by subsection (1A); and
references to broadcasting shall be construed accordingly.

(1A) Excepted from the definition of "broadcast" is any internet transmission unless it

s —

(a) a transmission taking place simultaneously on the internet and by other means.

(b) a concurrent transmission of a live event, or

(¢) a transmission of recorded moving images or sounds forming part of a programme
service offered by the person responsible for making the transmission, being a service in

which programmes are transmitted at scheduled times determined by that person.
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20 Infringement by communication to the public

(1) The communication to the public of the work is an act restricted by the copyright
n —

(a) a literary, dramatic, musical or artistic work,

(b) a sound recording or film, or

(¢) a broadcast.

(2) References in this Part to communication to the public are to communication to the

public by electronic transmission, and in relation to a work include —

(a) the broadcasting of the work;

(b) the making available to the public of the work by electronic transmission in such a way
that members of the public may access it from a place and at a time individually chosen by

them.
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179 Index of defined expressions
The following Table shows provisions defining or otherwise explaining expressions used
in this Part (other than provisions defining or explaining an expression used only in the
same section) —

(R
communication to the public section 20
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182CA Consent required for making available to the public

(1) A performer's rights are infringed by a person who, without his consent, makes

available to the public a recording of the whole or any substantial part of a qualifying

performance by electronic transmission in such a way that members of the public may

access the recording from a place and at a time individually chosen by them.

(2) The right of a performer under this section to authorise or prohibit the making

available to the public of a recording is referred to in this Part as "making available right.”
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182D Right to equitable remuneration for exploitation of sound recording

(1) Where a commercially published sound recording of the whole or any substantial part
of a qualifying performance —

(a) is played in public, or

(b) is communicated to the public otherwise than by its being made available to the public

in the way mentioned in section 182CA(1),

the performer is entitled to equitable remuneration from the owner of the copyright in the

sound recording.
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